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RIGHT TO COUNSEL - POLICE DUTY TO PRESERVE
SUSPECT’'S RIGHTS

Regina v. VERMANNING* - Supreme Court of Canada
#18505, June 1987

A couple of days after a store employee was the victim of an™drmed robbery,
the police, acting on a tip, attended at a certain location where the accused
arrived a short time later in a car which was reported stolen. Under the seat
of the car a handgun was found. The accused was arrested for the robbery, as
well as the theft and possession of the car. All his rights were read to him
at the time. When asked if he understood, he commented: “It sounds like an
American T.V. programme.” This caused a second reading of the rights which
resulted in the response: "Prove it. I ain’'t saying anything until 1 see my
lawyer. I want to see my lawyer.” This exchange was followed by:

*What's your name?”

"Ronald Charles Manninen”

"What's your address?”

"Ain‘'t got one”

"Where's the knife that you had along with this (gun) when

you ripped off the Mac’s Milk on Wilson Street?”

"He's lying. When 1 was in the store I only had the gun. The
knife was in the toolbox in the car.®

bl of

A search of the stolen car resulted in police finding two knives and clothing
similar to what the robber wore at the time of the robbery. There was a
conversation in respect to these items:

Q. "What are these for?” (showing him the knives)

A. "What the fuck do you think they are for? Are you
stupid?”

Q. *You tell me what they are for, and is this (a sweater) yours?”

A *0f course it’s mine. You fuckers are really stupid. Don‘t
bother me anymore. I'm not saying anything until I see my
lawyer. Just fuck off. You fuckers have to prove it."

‘The accused was convicted, but acquitted on appeal. The Crown took the matter
to the Supreme Court of Canada on the issue of the admissibility of the above
utterances by the accused. The statements had been weighty in the trial
judge's consideration and they had been centre-stage in the Ontario Court of
Appeal which found that the statements were the direct results of the
infringement of the accused’s rights to counsel and ought to have been
excluded. The arrest and conversation with the accused took place in an
office with a telephone at hand. Despite the accused’'s assertion of "I ain't
saying anything until I see my lawyer”, the questioning had continued and

* See Volume 17, page 7 of this publication



resulted in this inculpatory statement. Though the accused may not have been
eloquent, there could be no doubt what he intended to convey. He had been
arrested at 2:45 p.m. but did not get to speak to his lawyer until “the lawyer
phoned him at the police station at 8:35 p.m.”

The Supreme Court of Canada held that the Charter and common Taw imposes two
duties on police in addition to having to make a detainee aware of his right
to counsel, that is (1) to provide a reasonable opportunity to exercise that
right, and (2) to cease questioning or otherwise attempting to solicit
evidence from the detainee until he has had a reasonable opportunity to retain
and instruct counsel.” In respect to the reasonable opportunity in this case
scenario, the court found that, where a telephone is available at an earlier
occasion, there is no justification to wait until arrival at the police
station. This includes that upon the assertion, as in this case, the detainee
need not ask for the use of a phone. Police control him and they must provide
him with the opportunity to contact counsel.

The Court hastened to add that there may be "circumstances” (see wording of s.
24(2) of the Charter) where urgency dictates to continue an investigation
before it is possible to accommodate a detainee in this regard.

Said the Court about the intent of s. 10(b) of the Charter:

"The purpose of the right to counsel is to allow the
detainee not only to be informed of his rights and
obligations under the law, but equally, if not more
important, to obtain advice as to how to exercise
those rights.”

The Court dismissed the notion that the accused continuing to answer questions
after his explicit assertion had amounted to an implicit waiver of his right
to retain and instruct counsel. Two innocuous questions had been followed by
a baiting question which resulted in an inculpatory statement. An explicit
assertion of a right that is not followed up by police providing a reasonable
opportunity to exercise that right (but by further questions) cannot result in
.an implicit waiver.* Standards of such waivers are very high warned the
Court.

The final question to be determined was whether the statement'’'s admission in
evidence would bring the administration of justice into disrepute. Firstly,
the infringement of the accused’s rights was "very serious”. He had clearly
stated he did wish to remain silent and police officers sworn to protect this
right failed to perform their duty in not giving the détainee a reasonable

* See Clarkson v. The Queen, Vol. 24, Page 38 of this publication.



opportunity to contact his lawyer. Furthermore, the evidence was self-
incriminatory. It was not real evidence that already existed but was evidence
that was the fruit of the officers ignoring the right to counsel. Although
the alleged offence was one of considerable gravity, admission of the
statement would, due to the seriousness of the rights infringement, bring
disrepute on the administration of justice and render the trial-amnfair.

Crown's appeal dismissed
Order for new trial upheld.

Comment: At a very recent national Criminal Law Conference, attended
predominantly by defence counsel with a mixture of judges and Crown attorneys,
this decision was quite thoroughly discussed and applauded by the defence
side. It was generally agreed that the case sets a precedent for an included
right (included in right to counsel) not to be asked questions unless there is
an explicit waiver of that right. The only exception to this is when the
suspect begins to speak on his own without being prompted or being asked
anything that has a causal link to a self-incriminating answer.

thk * * * %



OPENING OF PACKET CONTAINING DOCUMENTS SUPPORTING
APPLICATION FOR AUTHORIZATION TO INTERCEPT PRIVATE COMMUNICATIONS

Although it has been quiet at the "open the packet” front for some time, there
is recently considerable movement in this area of law. The provisions of s.
178.14 of the Criminal Code are still in effect, but there seems to be
overriding considerations arising from the Charter of Rights  and Freedom.
These considerations cause packets to be opened to determine the admissibility
of wire-tap evidence. The packet can be opened for cause if the applicant
shows that the applying authorities did mislead or failed to disclose in
regard to the affidavit/application. This, of course, creates a dilemma in
that the defence has no way of knowing what information was attested to, to

obtain the authorization. This, and in some cases, other information
contained in the packet are essential to the defence to prepare a proper
defence to what is alleged. With the exception of B.C. most judicial

Jjurisdictions in Canada now grant the opening of the packet as of right where
the Crown leads direct or indirect evidence of interceptéd private
communications. That means that the defence needs not show any improprieties
in terms of the Crown's disclosures to the authorizing judge at the time of
application. This has raised all kinds of complications for the Crown and its
duty to protect the identity of informers and undercover personnel primarily,
and secondly, police operations. To accommodate the Crown in this duty,
editing procedures ex parte in camera and open court processes are being
devised by innovative legal minds. 1In the last few months there have been
many cases on this point, and the law in this area is so rapidly developing
that writing synopses of these cases is superfluous until the law is settled.

Due to a decision by the B.C. Supreme Court in December of 1986* our province
maintains a status quo for now. In other words, in B.C. the packets are not
opened as of right--yet. However, it is popularly predicted that this bastion
will have to capitulate as soon as this issue reaches the Supreme Court of
Canada (again).**

In the meantime, this blurp is merely an %“amber 1light” for B.C. law
enforcement authorities, that relying on the confidentiality of the packet may
be the equivalent of feeling safe and secure on the Titanic.

* A.C. Canada v. Wetmore, Vancouver Registry C.C. 861795

#* Wilson v. The Queen, [1983] 9 C.C.C. (34.) 97



UNEXPLAINED 19 MINUTES DELAY IN TAKING FIRST
SAMPLE OF BREATH MEANING OF ° OON AS CTI -

Regina v. HEWSON - County Court of Yale
Kelowna 86/51, April 1987

A demand had been made for samples of the accused’s breath. All went in
timely succession and without delay until the investigating officer turned the
accused over to the breathalyzer operator. According to the evidence before
the trial judge the 19 minutes between handing the accused over to the
operator and the first sample being taken remained unexplained. The trial
judge had applied the precedents in regards to the meaning of the statutory
requirement that the samples be taken as soon as practicable before the
resulting analyses have any evidentiary value in determining the blood-alcohol
level at the time of driving. The Courts have generally held that* as soon as
practicable does not mean as soon as possible and that every minute need not
be accounted for. Even an unexplained gap of 30 minutes may not necessarily
mean that the samples were not taken as expeditedly as statute demands.
Consequently, the accused was convicted .and became an appellant.

The appellant argued that the latitude applied in the leading cases no longer
applies due to a decision by the B.C. Court of Appeal in 1984.*%* This Court

of Appeal, in a wiretap issue, held that statutory requisite conditions must
be proven beyond a reasonable doubt. By not explaining the 19 minute gap, the

Crown had failed to prove beyond a reasonable doubt that the samples of breath
wvere taken as soon as practicable, argued the appellant. After all, that
samples must be taken expeditedly, is a "statutory condition precedent”.

The County Court Judge rejected the arguments by defence counsel and held that
there was no analogy between the Privacy Act case he relied on and this
breathalyzer case. The requisite constitution for intercepting private
communication in the case decided by the B.C. Court of Appeal, was whether the
accused in that case "resorted” to the place. In other words, defence counsel
asked to equate in terms of strictness, the word "resort” and the words "as
soon as practicable”. The word "resort” demands, in semantics alone, a much
broader interpretation and far more interpretive latitude. Furthermore, where
the provisions of s. 178.13 C.C. makes proof that a person resorts to a
certain place a "statutory condition precedent”, the court held that:

* R. v. Hay, Volume 30, Page 6; R. v. Ulrich and R. v. MacEacheron,
Volume 9, Page 10; R. v. Pearce, Volume 12, page 25; R. v. Cambrin

** R. v. Miller, [1984] 12 C.C.C. (3d) 54



"... the words 'as soon as practicable’ in s.
241(1)(c) involves presumptive proof, in absence
of the evidence to the contrary.”

The Court stressed unexplained delays must not be too long and held that a 19
minute gap was still acceptable. However, it warned that unacceptable gaps in
terms of duration, must have a rational foundation and require evidence to be
adduced so the Court can judge whether the delay brings the taking of the
samples outside the conditions the law sets.

Accused Appeal dismissed
Conviction upheld



CRIMINAL “HIT AND RUN" - INTENT - KNOWLEDGE

Regina v. HENRY - County Court of Yale
Vernon Registry 16120, May 1987

The accused struck a pedestrian with her car. The pedestrian had moved very
quickly, and according to eyewitnesses, the collision was unavoidable. The
accused failed to stop; the pedestrian died from the injuries sustained. The
accused was arrested 30 hours after the accident and she gave a statement how
she remembers her car had bounced violently, but she had assumed she had ran
over a dog. She had made no attempt to discover the cause of the bouncing.
The trial Judge found that the Crown must prove that the accused knew she had
collided with a person and not merely that she ought to have known, or if a
reasonable person would have known in the circumstances that there had been
such a collision. Only the actual knowledge of having struck a person
obligated the accused to stop and fulfill all the other obligations contained
in s. 236 cC.cC. The Crown had failed to prove such knowledge beyond a
reasonable doubt and the accused was acquitted. This verdict was appealed by
the Crown, which submitted:

"... the gist of the offence, in terms of mens
Iea, is the leaving without stopping when an
accident of any sort has occurred, and in this
issue, the concern with what or with whom the
vehicle contact has been made is irrelevant.”

The Crown supported its submission by saying that only when a person, after
stopping in such circumstances, discovers the collision is with any one of the
things mentioned in s. 236 C.C. is there an obligation to remain and do all of
the things the section dictates. In this case, there was a deliberate
ignorance on the part of the accused (if she was to be believed) and if the
case stands “"wilful blindness” would be an escape for any driver in
circumstances where not only common sense, but also the law dictates that
he/she stops. Furthermore, the Crown had proved the "actus reus” (the
wrongful act) as a fact. Due to. the rational connection between that fact and
the presumption that she failed to stop in order to escape civil or criminal
liability, the onus is placed on the accused to disprove that there was the
requisite mens rea.

Taking in consideration that it was dark and raining and that, according to an
expert, the pedestrian had not collided with the front or side of the car, but
with the "underneath” of the vehicle, the appeal court could not hold that the
trial judge was wrong in finding that the accused had the requisite knowledge
to form mens rea. Despite the fact that the accused assumed she had collided
with something, section 236 does not oblige her to stop unless she knows she
had collided with "a vehicle, a person or cattle in the charge of & person.”
Such knowledge only will trigger the presumption that the failure to stop was
the escape from liability, the graveman of the offence created by the Hit and
Run section.

\



IS A PISTOL MINUS THE MAGAZINE A FIREARM?

Regina v. Watkins and Graber - B.C. Court of Appeal
CA 005703 and CA 005767, Vancouver - January, 1987

The accused were convicted of robbing a credit union and of using a firearm
while committing this crime. The alleged firearm was a 9 mm Browning pistol
vhich takes a magazine with ammunition in the grip. Without the insertion of
this magazine the pistol is not functional as the trigger mechanism is
immobilized. When the gun was found in the accused’s possession, the magazine
was missing; there was no ammo found and the hammer was cocked.

The accused appealed the convictions for robbery on several grounds in regards
to identification, and also the use of a firearm on the basis that what they
had in their possession was not a firearm in accordance with the definition
contained in s. 82(1) C.C.

A similar case was decided by the Supreme Court of Canada in 1983* where the
robbers had used a CO2 pistol of which seven parts were missing. These parts
were each essential to make the pistol functional. The Court recognized that
an incomplete firearm, that cannot be made functional at the scene of a crime,
is not necessarily a firearm as it was intended by Parliament when it enacted
s. B2(1) C€.C. It is generally understood that robbers who attack a financial
institution during business hours, will make every attempt to minimize the
duration of the robbery. To say that an incomplete firearm used during such a
crime fits into the firearm definition, would be as absurd as excluding it
from that definition if it is used in a crime as, for instance, unlawful
confinement that extends over hours or days where a simple adaptation would
make that same gun a functional firearm. Hence, the Supreme Court of Canada
came up with the following:

*"Therefore, whatever is used on the scene of the
crime must, in my view, be proven by the Crown
as capable, either at the outset or through
adaptation or assembly of being loaded, fired
and thereby having the potential of causing

serious bodily harm during the commission of the

offence, or during the flight after the
commission of that main offence, the hold-up”

(in this case).

The Court added that if ammunition is the only thing that is missing, the gun
is a firearm. 1In other words, loading the gun is not an adaptation.

* The Queen and W. Covin and The Queen and D. Covin, Volume 15, Page 8
of this publication.



The accused, Watkins and Graber, relied on this Supreme Court of Canada
decision when they argued their case before the B.C. Court of Appeal. They,
in essence, claimed that if they had used a revolver and all that was missing
was the ammunition, the gun would have been a firearm and they would have no
grounds for appealing this matter. However, they had a pistol and it was not
only the ammunition, but also the clip or magazine that was missing.
Inserting this magazine empty into the gun would have functionalized the
trigger mechanism, which was immobilized when they used the gun. Therefore,
even if a single cartridge had been inserted in the pistol’s chamber, without
the magazine or clip, the gun could not have been fired and, consequently, it
was incapable of causing the serious bodily harm as intended in s. 82(1) C.C.
In as much as the C02 gun of the Covins was not a firearm because of any one
of the seven missing essential parts, so was Watkins' and Graber’'s pistol not
a firearm due to the one missing essential part--the ammunition clip.

The B.C. Court of Appeal did not buy the apparent logic on the part of the
appellants. Said the Court: :

"It cannot be the intention of Parliament that a
gun not be an operable firearm merely because
its safety disconnector is engaged (which is_ the

case_when the clip is removed from the pistol).

If the gun is complete and capable of firing
when loaded, then in my opinion, it should be
considered a firearm under s. 82(1l) of the
Criminal Code.”

(The underlined portion is not an emphasis but an explanatory comment by the
author of this synopsis).

The Court of Appeal expressed the view that neither Parliament nor the Supreme
Court of Canada had intended the narrow meaning of firearm as the appellants
suggested. After recognizing that the binding precedent established in the
Covin decision relaxed the burden of proof on the Crown in that it need not
establish possession of ammunition on the part of the perpetrators to show
that they possessed a firearm, the B.C. Court of Appeal resolved the issue by
holding:

"... 'ammunition’ in this context should be read
as including the paraphernalia by which the
ammunition is loaded in the gun, in this case
the magazine.” ;

The appellants had also been convicted of possessing a restricted weapon
without the required permit. In view of the applicable portion of the
definition of restricted weapon, the Crown had to prove that the Browning
Pistol was "designed... to be aimed and fired by the action of one hand.”
Without the magazine the pistol could be fired by inserting anything into the
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cavity for the ammunition clip and depressing the safety disconnector, then
one could fire off a single cartridge. It is very questionable if, even using
two hands, one could manage to do this, argued defence counsel. He urged the
court, therefore, to find that the pistol without the clip (the way the
appellants possessed it) was not a restricted weapon. The B.C. Court of
Appeal rejected this argument totally and said that what defence counsel was
asking the Court to do was to substitute the words "designed to® with "capable
of”. This would not be interpreting the law but amending it, a function not
within any Court’s purview.

Despite not winning any arguments in respect to the firearm issues, the Court
found fault with the trial judge's consideration of the testimony by defence
vitnesses. A new trial was ordered.

* k% %k k%
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THE CONDUCT OF PERSONS IN AUTHORITY IS TO BE JUDGED ON WHAT
THEY OUGHT TO HAVE KNOWN IN RESPECT OF CHARTER RIGHTS AT THE
_TIME THEY ACT, SEARCH AND SEIZURFE

Regina v. Lacoy - B.C. Court of Appeal -
CA0048B4 Vancouver, September 1986

Lacoy was under surveillance for importing cocaine. He arrived at the Sea-Tac
airport in Washington and made his way by car to the Canadian border. Police
alerted the Canadian Customs and when the accused attempted to enter Canada he
was placed in an interview room and searched. Three lots of cocaine were
found on his person. All of this happened on May 2nd, 1985.

Although nothing in the answers to routine questions justified the search, the
order was given to pull him in for further examination and a search. The
search took place in an examination room. The inspectors who conducted the
search had reasonable and probable grounds for doing so due to the information
they received from the police. However, none of this was relayed to the
accused, and nothing in terms of arrest, warnings and rights were given until
the cocaine was found.

At the time of this incident the legal precedents were quite clear; there was
no detention in a situation like this until an arrest was made or such
physical control was exercised over a person that detention is the only
reasonable inference one could draw from the circumstances. Twenty-one days
after this incident, the Supreme Court of Canada did shed a different light on
this issue, in the infamous Therens* decision, and more recently, in the
Collins** case. Detention received a less stringent definition and, in
general, one 1is, for the purpose of the rights this triggers under the
Charter, detained when being stopped by a person in authority and generally in
a form of legal jeopardy that calls for or makes it in the person’s interest
to receive legal advice, whether or not he requests such consultation.

The accused had requested, subsequent to his arrest, to contact his counsel.
The customs inspectors told him to wait until police arrived and the police
officers would not allow him to call until a search of his home was under way.
It was particularly the delay the police officers caused in the accused's
access to counsel that caused the trial judge to exclude the cocaine from

* R. v. Therens, 18 C.C.C. (3d) 481 and Volume 21, Page 1 of this
publication

** Collins v. The Queen, Volume 27, Page 1 of this publication
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being admitted into evidence. He totally rejected the Crown's submission
that, due to the law being what it was on May 2nd, 1985, the police officers
had acted in good faith. He was of the view that the police were agents of
the State who had acted on a mistake of law. In as much as such a mistake on
the part of the accused would not provide him with an excuse (a claim he was
mistaken about the law re: bringing narcotics into Canada), it could not

justify the actions of police if they were based on their erroneous

perceptions of the law. Police are agents of the executive branch of
government, the trial judge reasoned, and not independent of political
authority. In other words, the issue is not one between the accused and
independent officers, but clearly between the State and the accused. He

identified the senior level of government in this case to be the Federal
government, not because they had enacted the statute under which the accused
was charged, but because they employ the R.C.M. Police personnel.

The Crown appealed the accused's acquittal to the B.C. Court of Appeal, which
clearly had resolved these issues in two cases recently decided by them.* The
Court of Appeal gave a synopsis of what it decided, particularly in the
Gladstone decision, as follows: -

"1 held that the conduct of the officers is to
be judged in relation to what they know or ought
to have known in respect of Charter rights at
the time the search took place.”

The trial judge had "refused” to follow this binding decision, and he was
erroneous in law when he rejected the "good faith” submission of the Crown.

However, there were a number of other issues to be considered in this case,
one of which is the Customs Officers complying with the Customs Act. Section
143 stipulates that before a person is searched, he must be made aware that
vhen he disputes the reason for it, he must be taken before a Chief Customs
Officer or a Justice of the Peace to determine the reasonable cause for the
search. '

Crown’'s appeal allowed
New trial ordered.

Comment:

This case could well make history, if it reaches the Supreme Court of Canada,
on the issue of good faith and, if some relevance is seen in this, the status
of the police. The trial judge Americanized the Canadian relationship between

* R. v. Gladstone and R. v. Rodenbush and Rodenbush, Volume 22, Page
20 of this publication.
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the executive branch of government and the office of constable - the surrogate
citizen. Also, in this regard, the trial judge seemed to have failed to
follow the common law. However, the status of police and the doctrine of the
separation of powers in respect to their relationship with the executive
branch of government may well be found irrelevant to the issvés involved in
this case. Though the officer is a free agent of his office and not an agent
of the executive branch of government, he does join the interest of the State
in its criminal dispute and hence its prosecutorial objectives whenever he
investigates an apparent criminal incident. The trial judge had placed the
constable much closer to the executive branch and we must hope that the unique
position of the "constable” be maintained in Canada. Only ignorance of its
legal historical development can erase this.

* k% k & k %
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SEXUAL ASSAULT - HONEST BUT MISTAKEN BELIEF RE: CONSENT
ADMISSIBILITY OF SIMILAR FACT EVIDENCE

The Queen and Robertson - Supreme Court of Canada -
June 1987

The accused sexually assaulted one of two female roommates Who shared an
apartment. He had, with violence, overcome the girl’s objections and had
sexual intercourse with her. He was a stranger to the complainant and had
only learned a few days previous to the encounter from the complainant’s
roommate about the girl’'s living arrangements. He had a general conversation
with the wvictim’s roommate in a convenience store where she was a sales
person, and had promptly asked her if she would go to bed with him. She had
declined this generous offer.

At trial, the accused conceded the assault including the intercourse, but
claimed that he had a mistaken, though honest, belief that she had consented.
This claim was not made by means of testimony on the part of the accused or
defence witnesses, but by claiming that the inconsistencies in the
complainant’s testimony was sufficient for the jury to conclude that there was
at least doubt about the issue of consent. The trial judge did not instruct
the jury on the ’'Papajohn’ case* or on s. 244(4) c.c. (consent to sexual
conduct) and the accused was convicted.

The trial judge had also admitted into evidence the complainant’s roommate's
testimony that she had, just a few days before, been propositioned by the
accused.

Claiming that the lack of instructions to the jury and the admission of the
sexual proposition as "similar fact” evidence were legal flaws that entitled
him to a reversal of the jury's verdict, the accused appealed and ended up in
the Supreme Court of Canada.

In regard to the issue of consent, the defence counsel argued that proof of
the accused’'s knowledge that he had no consent was an essential ingredient (an
element) of the offence and had to be proved by the Crown beyond a reasonable
.doubt. 1In other words, the accused need not raise the issue and, if at the
conclusion of the Crown's case there is no such proof, there is no case to be
met.

The Supreme Court of Canada hardly agreed with this defence theory. Firstly
the Court held that s. 244(4) C.C. clearly shows that a "belief of consent on
the part of the complainant of assault” is a defence of mistake of fact.

* Papa john v. The Queen, [1980] S.C.R. 120
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On the question whether "knowledge of lack of consent” is one element of the
offence or a defence of mistake of fact, the Court was unanimous:

"... there must be evidence that gives an air of
reality to the accused’'s argument that he
believed the complainant was consenting before ..
the issue goes to the jury.... there are two
separate burdens in relation to the issue of
honest but mistaken belief - the evidentiary
burden and the burden of persuasion. Evidence
must be introduced that satisfies the judge that
the issue should be put to the jury. Such
evidence may be introduced by the Crown or by
the defence. The accused bears the evidentiary
burden only in the limited sense that, if there
is nothing in the Crown’s case to indicate that
the accused honestly believed 1in the
complainant’s consent, then the accused will
have to introduce evidence if he wishes the
issue to reach the jury. Once the issue is put
to the jury the Crown bears the risk of mnot
being able to persuade the jury of the accused’'s
guilt. ”

The Supreme Court of Canada reiterated this theory when dealing with the
Judge's obligation to put defenses to the jury. Before such obligation
arises, there must be some evidence upon which the defence can be based. The
trial must have revealed some evidentiary basis for the suggested defence.
When a Judge is asked to put a specific defence to the jury, then, in the
consideration to do so, he must not only consider whether there is evidence
relevant to the defence but if the evidence relied on is true and sufficient.

The defence of mistake of fact is merely a denial of mens rea. In the case of
sexual assault, an honest belief that there is consent removes the kernel
element of the crime, that is the deliberate touching with the knowledge that
‘there is no consent. The lack of such knowledge then does not arise unless
there is some evidence (crown or defence) to support it. 1In addition, where
lack of knowledge is the result of recklessness (an indifference whether or
not there is consent) that lack of knowledge cannot serve as a defence. Said
the Supreme Court of Canada in 1985*%, where effect was given by a trial judge
to a claim of lack of knowledge that there was no consent:

* Sansregret v. The Queen, [1985] 1 S.C.R. 570
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"... the complainant consented out of fear and
the appellant was wilfully blind to the existing
circumstances, seeing only what he wished to
see. Where the accused is deliberately ignorant
as a result of blinding himself to reality the
law, presumes knowledge...”

As it stands, since s. 244(4) C.C. has come into effect the jury must be
instructed that the belief of the accused need not be based on reasonable and
probable grounds, but ...

”... that, when considering all the evidence
relating to the question of the honesty of the
accused’'s asserted belief in consent, they must
consider the presence or absence of reasonable
grounds for that belief.”*

All this, of course, relates to the means to the end which is to determine if
the accused had an honest belief that there was consent. However, when a jury
finds, as a fact, that he did have such belief the requisite ingredient of
criminal intent is negated and it must return a verdict of not guilty. The
conclusion of honest belief, can result when it is not reasonable for the
accused to have such belief,**

In other words, the jury is entitled to consider the matter of reasonable
grounds for the belief, but can find that there was such an honest but
mistaken belief, despite the unreasonableness that lead the accused to this
belief.

The matter of reasonable grounds is simply part of the consideration and
deliberation, or in the words of the Supreme Court of Canada**:

"The reasonableness...of the accused’s belief is
only evidence for, or against, the view that the
belief was actually held...”

Addressing the.apparent fear that this judicial law would lead to absurdities
the Court said:

* From Reasons for Judgement in Laybournme, Bubmer and Illingworth v.
The Queen, Supreme Court of Canada, 1986

**  Papajohn v. The Queen, [1980] 2 S.C.R. 120
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"It will be a rare day when the Jjury is
satisfied as to the existence of an unreasonable
belief.”

On this issue the Court concluded that the trial judge was, in view of the
evidence before him, not in a position to put the defence of a mistaken, but
honest belief, to the jury.

The trial judge had allowed in evidence the accused's sexual proposition to
the complainant’s roommate. Defence counsel argued that this was evidence
regarding a separate and unrelated incident that tends to show discreditable .
conduct on past occasions, introduced solely to demonstrate the accused’'s bad
disposition. The rules of evidence render such prejudicial evidence
inadmissible unless it is so probative that it totally outweiphs the prejudice
it creates. Did this evidence assist to prove what was alleged against the
accused? If the evidence was similar fact evidence, it is not admissible to
prove propensities or inclinations on the part of the accused, or to allow an
inference of ”...he did it before so he likely did it again...”, but only to
show a consistency in the mode of operation. For instance, similar fact
evidence has been admitted to show a system of operation, a plan on the part
of the accused; a means to provide identity (this is the same person), or to
rebut the defence of accident or mistake. When these issues arise, similar
fact evidence may be used to show that it was not likely a person other than
the accused who committed the crime, or that what he did was not an innocent
act in that he used the same strategy before.

The question then is, that iIf the evidence of the sexual proposition is
relevant (everyone agreed it was), is it admissible as similar fact evidence?

In view of the explanation above, one of the first questions to be answered is
if the sexual proposition to the roommate amounts to discreditable conduct.
It most certainly was not a crime or comnected to criminal conduct. The
Supreme Court of Canada illustrated by means of an English case where the
evidence of a non-criminal, but immoral or discredita