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In Memoriam

Itis with great sadness that we must
announce that Dr. Harry Stevens, con-
sulting psychologist for RCMP “E” Divi-
sion Health Services, died peacefully on
New Year’s Eve after a lengthy battle
with cancer.

Dr. Stevens was highly respected
and over the last two years he made
important contributions to policing and
the Issues of Interest as a member of
the Editorial Board. In addition, as ob-
served by Dr. H.B.C. Ho, the RCMP “E”
Division Health Services Officer:

As well as providing psychologi-
cal assistance to hundreds of mem-
bers over almost 15 years, Dr.
Stevens also provided professional
expertise to VICLAS, Major Crimes

Section, Drug Section, Special O,
Training and Development, and vari-
ous other units in “E” Division. He
was devoted to our members and
to assisting the efforts of law en-
forcement in any way that he could.
Harry was both passionate and
compassionate in his work; his en-
thusiasm and sense of humour
were inspirational to many of us.
Dr. Stevens will be sadly missed
by the RCMP, by “E” Division, by
Health Services, and especially by
those many members whose lives
he touched in such a positive way.
Donations to the British Columbia
Cancer Agency in Dr. Harry Stevens’
name would be appreciated.

RCMP Recruiting & the Polygraph

Cpl. John A. MacDonald, B.A. M.A. (RCMP Recruiting Unit, “E” Div.)

Introduction

It may come as a revelation, but
the RCMP does not use the polygraph
in its pre-employment recruiting pro-
cess. This is surprising given the
scope and mandate of Canada’s na-
tional police force and the fact most
major police agencies in Canada uti-
lize pre-employment polygraph
screening. This article will consider the
effectiveness of polygraph as a tool
for detecting deception and examine
the merits of screening police appli-

cants through polygraph.
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What is a Polygraph?

There are plenty of arguments con-
cerning the validity of polygraph and
what it is designed to accomplish.
Whether or not one agrees thatitis, or
is not, a scientific instrument, many
features of a polygraph instrument col-
lect information in a “scientific” fashion.
The polygraph is a diagnostic instru-
ment that records physiological
changes in attached subjects. A stan-
dard blood-pressure cuff records
changes in blood pressure and heart-
rate; pneumograph tubes around the
chest and stomach area record breath-
ing; and electrodes attached to the fin-
gers record galvanic skin response. A
subject’s physiological reactions are
charted on moving graph paper or com-
puter. The polygraph does not measure
“lying”, but records physiological

changes that occur when people an-
swer questions under emotional
stress. Theoretically, the stress in-
duced in a polygraph examination
comes from the fear of detection.!
There is little debate about whatthe
polygraph measures, nor is there a
great deal of discrepancy whether it
accurately measures. There is, how-
ever, a lively discussion in the litera-
ture about the methods by which poly-
graph information is collected and
whether these methods are validand
reliable. Professor Furedy states that
the formulation of three types of ques-
tions is fundamental in attaining accu-
rate and reliable results.? Furedy
states that “it is imperative that the
questions be constructed in such a
way that they will not be biased in
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favour of a particular physiological re-
sponse or prejudicial to the examin-
ees state of mind.” Itis important to
phrase questions so that the intent of
the inquiry is not in doubt or open-
ended. This is particularly true when a
polygraphist is conducting a criminal
examination, which may be less im-
portant when conducting a pre-employ-
ment polygraph.

According to Desroche, the poly-
graph can be used as an effective in-
vestigative tool even though the results
may not be admitted into evidence.
Desroche identifies five areas where the
polygraph may be helpful in a criminal
investigation: (1) to eliminate suspects;
(2) to determine whether or not a crime
has been committed; (3) to identify cul-
prits and obtain admissions of guilt;
(4) to identify omissions or exaggera-
tions (in a statement); and (5) to as-
sist in gathering additional information
about an offence.* It is obtaining ad-
missions of guilt through confessions
that has created controversy with the
polygraph. According to Furedy and
Liss, the polygraph is analogous to a
“rubber hose” and the real purpose of
a polygraph is “[tlhe use of psycho-
logical pressure to extort a confession
rather than a concern to get at the
fruth.”® They argue that an environment
of intimidation takes place long before
the person ever takes the actual test.
It is during the pre-interview stage, the
setting up of the polygraph itself, and
the ritual of the polygrapher which con-
vinces the examinee that the instru-
ment is infallible and the process is
foolproof, which amounts to a psycho-
logical rubber hose. Desroche also
lends support to the notion that the
polygraph is a confession-inducing
device:

Subjects are so often concerned
with the instrument itself that they
fail to realize the important role the
examiner plays...they may make
revealing statements that can be
effectively used in interrogation. In
addition, suspects confess more
readily and witnesses and com-
plainants are more likely to admit
deception if evidence can be pro-
duced that indicates guilt or de-
ception.®

Ash agrees with Furedy that the
time spent with the examinee leading
up to the test is often the most valu-
able in terms of acquiring evidence. The
test itself is really anticlimactic. Ash
states “reliance on pre-test procedures
in the polygraph in order to obtain dis-
closures (i.e.) the threat of being found
outduring the technical phase, prompts
examinees to disclose more com-
pletely in order to clear their con-
science and therefore implicitly mak-
ing the results more reliable.”” Some-
how, during the pursuit of the truth or
confessions Furedy and Liss assert
that the function of the polygrapher has
become blurred and that its “detection
of deception” capacity is lost. They
make the point that “[u]sually the
stated (both to the client and the court)
police motive for using the polygraph
is to resolve the question of criminal
guilt, a position which stresses the
detection of deception function of the
polygraph.” They go on to posit that
the two main functions of any poly-
graph, regardless of the sequence or
method of administrating the examina-
tion, are: (1) detection of deception,
and (2) confession inducing potential.®

Furedy and Liss also claim that,
because polygraph evidence is gener-
ally inadmissible in Canadian courts,
itis the confession (and not the detec-
tion) inducing function of the polygraph
that has become the primary issue in-
stead of the accuracy of the polygraph
as a scientific detection-of-deception
device.!® Polygraph examiners obtain
results by exploiting not only a
person’s physiological responses but
also by phrasing questions properly
and by subtle psychological manipu-
lation. Raising “moral guilt” (e.g. | am
responsible for the money because |
was in charge of it) and “criminal guilt”
(e.g. | took the money) are formula-
tions. The central aim of the polygraph
examiner is to play on moral guilt to
obtain the criminal guilt confession."

Is the Polygraph “Scientific”?

The argument over whether or not
the polygraph is “scientific” in the tra-
ditional sense has been ongoing for
many years. This can be attributed, in
part, to the fact that this tool combines



several sub-sets of psychology (which
are also being debated) and pure physi-
ology. If the polygraph is not purely “sci-
entific’, it certainly has moved towards
“science”, particularly as twentieth cen-
tury policing has shifted to the “pro-
fessional model.” The criteria for any
test to be deemed scientific is rigor-
ous and demanding. A hypothesis
must be proven to exacting standards
and it must consistently meet those
standards. In the case of the poly-
graph, the debate has focussed on two
main criteria for determining whether
or not itis a true “scientific” instrument:
reliability and validity.

Reliability refers to the extent to
which a test consistently measures
what is being measured. Validity re-
fers to the extent to which the test ac-
curately measures what is being mea-
sured.'? Reliability is generally tested
by having different polygraphers inde-
pendently score charts. The degree of
consistency between the scores is the
measure of reliability. Validity is mea-
sured by comparing the results of the
test (i.e. the decision of the examiner
as to truthfulness/deception) and the
real truth. Although it is relatively easy
to test for reliability, there are a num-
ber of methodological problems in test-
ing the validity of a polygraph.”® This
appears to be one of the polygraph’s
greatest weaknesses. As observed by
Desroche and Thomas, “[ijn order to
determine validity it is necessary to
obtain a criterion measure against
which to compare the test subjects
[and since] [{Jab experiments create
an artificial environment to establish
criterion and the examiner has little at
stake” the results are not reliable."

Improvements have been made to
the polygraph instrument over the years
to increase the accuracy of the data,
but this has done little to convince the
skeptics. As Furedy points out, the
“apparent scientific advances are all
aspects that are only correlated with,
but are not criteria for, the movement
of a technique towards genuine scien-
tific respectability.”*® Schiff points out
that psychophysiology suggests that
very different psychological processes
like anger and fear cannot be differen-
tiated simply by examining the patterns
of physiological responses. However,

he concedes that “the psychophysi-
ological evidence does not refute the
basic premise of polygraphy that itis
possible to obtain quantitative physi-
ological differentiation between lying
and truth-telling...[since] there is evi-
dence that deceptive answers to crime
related questions tend to produce
quantitatively larger physiological re-
sponses than truthful answers.”®

If accuracy is in question, how can
the polygraph be justified in an inves-
tigation? Desroche concludes the ab-
sence of 100% accuracy does not
mean that the validity is low, because
“[tlhere is good evidence to indicate
that the CQT (common polygraph
method) in the hands of a well trained
examiner has a significantly better
chance of validity.”'” Desroche also
notes that validity is difficult to prove
in police cases because the best cri-
teria is finding out the truth, yet police
cases can remain unsolved and the
results unverified.'®

Schiff examines the polygraph, but
is generally non-committal on the mat-
ter. He mentions that the U.S. courts
reject the results of the polygraph be-
cause of the lack of scientific evidence
to support this method of determining
the truth. However, U.S. courts have
clouded the scientific dilemma further
by also excluding evidence that a wit-
ness was willing to take a polygraph.
Schiff mentions that the threshold of
scientific reliability for other methods,
such as “narcoanalysis” (i.e. truth se-
rum), are no different in some re-
spects.™®

The majority of polygraph exami-
nations in North America are given by
private agencies for employee-screen-
ing purposes, whereas polygraph ex-
aminations given by police agencies
are implemented in “real life” highly dra-
matic situations. It can be hypoth-
esized then that the threat of serious
consequences in criminal polygraph
cases will arouse the subjects’ anxi-
ety and increase the validity of police
polygraph examinations.?? Desroche
finds the only conclusion that can be
made about the validity of the poly-
graph is that “we don’t know since field
studies of the police polygraph are dif-
ficult to arrange and therefore less fre-
guent than laboratory research.”®

Furedy and Liss are less optimistic in
their view of the validity of the police
polygraph, describing it as nothing
more than a “complex and highly vari-
able interview situation as opposed to
a ‘test’ as it is commonly referred to”,
concluding that “[e]ven for the innocent,
the crime-relevant questions obviously
have greater emotional impact.”? Nev-
ertheless, the pervasive and success-
ful use of the polygraph in policing sug-
gests it can have effective application
when properly applied.

Canadian Jurisprudence

The admissibility of polygraph evi-
dence in Canadian courts has been
controversial. To date, the Supreme
Court of Canada (“SCC") has ruled poly-
graph evidence is inadmissible, but not
for the reasons one might expect. The
two leading cases on polygraph evi-
dence in Canada are Phillion®® and
Beland?* In these cases, the SCC re-
lied on the “hearsay rule” to find poly-
graph evidence inadmissible and not
the fact the instrument itself was
“unscientific”or unreliable. In particular,
the Court viewed polygraph evidence
as “oath-helping”® and as such the
third party rule applied.

In Phillion, not all of the justices
agreed that the polygraph evidence
should be excluded for lack of scien-
tific reliability. Reliability is clearly not
the pervasive concern for the SCC, not-
withstanding the fact that Wilson J.
seemed satisfied that the test has
some scientific merit. Wilson J., in dis-
sent in Beland, commented:

It is argued by the Crown that the
polygraph should not be admitted
because itis ‘not reliable to an ac-
cepted standard'. This is not con-
sistent with the view of the minor-
ity of this court in Phillionthat there
may be circumstances in which it
would be appropriate to admit it.?

In Beland, Mclintyre J. addressed
the issues of reliability and validity re-
garding the polygraph and left the door
ajar to reconsider polygraph evidence
under different facts:

continued on Page 4



...itmay be said that even the find-
ings of a significant percentage of
error in its results would not, by it-
self, be sufficient ground to exclude
it as an instrument for use in the
courts. Error is inherent in human
affairs, scientific or unscientific.?”
(Emphasis added)

Furthermore, the nature of poly-
graph is not the central concern, since
Mclntyre J. cited trial practice and pro-
cedural concerns:

the polygraph will only cause de-
lay and complication as we already
have a well established mechanism
for determining the veracity of an
accused truthfulness and that is
the trier of fact relying on the rules
previously mentioned. /¢ is the fear
of turmoil in the courts which leads
me to reject the polygraph.?® (Em-
phasis added)

We can draw several inferences
from SCC decisions regarding polygraph
evidence. First, its scientific value may
still be in doubt, but the matter may go
to weightrather than admissibility. Sec-
ond, polygraph evidence may, under the
right circumstances, meet the “crimi-
nal test” for admissibility. Thus, it may
also be of value when meeting the lower
threshold of scientific reliability for pre-
employment screening which is, gen-
erally, a much broader suitability ex-
amination. Third, as a tool to assist the
police in screening police applicants,
the polygraph cannot be ignored be-
cause there are persuasive reasons to
believe that it can be useful in the
hands of a properly trained examiner.

Pre-employment Screening

Despite the concerns expressed
above, the polygraph has proven io be
an accepted and valueable tool to as-
sist police agencies in criminal investi-
gations. No criminal investigation, how-
ever, relies solely on polygraph evi-
dence, since other methods are incor-
porated to build a case. Similarly, when
used in conjunction with traditional
methods of investigation, the polygraph
can be a useful tool to assist police
recruiters. Clearly, the objective for po-

4

lice agencies is to find recruits who
meet high standards of integrity and
honesty. The RCMP is no different in
this respect, and, therefore, | argue that
the polygraph is long overdue in becom-
ing part of the RCMP recruitment pro-
cess. In my view, the real challenge for
recruiting personnel is to determine at
what point a polygraph is the most ap-
propriate and suitable.

Several British Columbia police
agencies currently use the polygraph
in their recruiting process and report
that it is a valuable tool in assessing
applicant suitability. Neophyte recruit-
ers are not always convinced about the
usefulness of the polygraph. For ex-
ample, | interviewed one recruiter from
a major Western Canadian police force
who stated that when he first arrived
on the unit he was doubtful of the poly-
graph, but after three months he com-
pletely changed his mind, observing
that he could not hope to be as thor-
ough without the polygraph.?

The polygraph affords the police re-
cruiter the ability and option to utilize a
proven and reliable way to test the ve-
racity of what he/she has learmed from,
and about, an applicant. The thorough-
ness and confidence provided by a poly-
graph is the most important function
performed by the pre-employment ex-
amination. The “pre-test” interview of the
applicant will be, in all likelihood, the
most important step for the conscien-
tious police recruiter. This has certainly
been the experience of agencies that
currently use the polygraph. In fact, few,
if any, subsequent issues of concern
arise at the actual “test’, since the pros-
pect of the polygraph has kept the ap-
plicant honest and forthright through-
out the application process.*® In addi-
tion, it is important to keep in mind that
the polygraph is being administered
under voluntary conditions, and, there-
fore, it does not have to address or with-
stand Charter scrutiny for the admis-
sion of evidence in criminal proceed-
ings.

From the national recruiting per-
spective of the RCMP, the polygraph
clearly has application. While Ontario
and New Brunswick have legislation®!
that prohibits pre-employment poly-
graph screening, this is not an insur-
mountable issue for the RCMP for two

reasons: (1) there are many examples
in United States where police agen-
cies with unique security concerns
have been exempted from similar leg-
islation; and (2) the RCMP as a fed-
eral agency may be immune from pro-
vincial legislation governing employ-
ment.

Conclusion

It is clear that the RCMP has not
adequately employed an important
tool in the recruiting process that has
been reliably, successfully and enthu-
siastically implemented by other po-
lice departments. As a tool for crimi-
nal investigators, including members
of the RCMP, the polygraph has been
an excelient resource. As a tool for
the RCMP recruiter its time has also
come. In fact, no persuasive argument
or reason has been advanced against
the implementation of the polygraph
as a pre-employment tool to detect
the dark side.
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Management Issues in Policing:
Promotion - Recognizing Prior Police Service

The Issue

In the previous ten years we have
seen extraordinary advances in the type
and use of technological tools in
policing. For instance, in many police
agencies patrol members have instant
direct access to CPIC and other
information retrieval systems from their
police cars and the use of computer
aided dispatch is becoming the
“industry norm.” Cellular telephones
and video systems are now
commonplace in many police cars.
Unfortunately, advances in human
resource management in policing have
progressed at a slower pace than
technological change. One such area
in human resource management that
has lagged behind is promotional policy
and process, and specifically, the
recognition of prior police service.

Presently, when a police officer
moves from one police agency to
another, the officer is essentially forced
to start her or his career over. Rank,
experience, skills, ability, knowledge
and pay-scale are not formally
recognized when moving from one
agency to another. Further, if one
moves from the RCMP to a municipal
police agency, in addition to the loss
of rank, recognition of experience and

R.G. Kroeker, B.A., LL.B

pay-scale, the member also loses
his or her pensionable time.! For
these reasons, virtually all movement
between police agencies in British
Columbia is at the junior constable
level.?

Every police agency in British
Columbia stipulates that a member
must serve a minimum amount of
time within that agency before the
member can become eligible for
promotion.® The time period one
must serve within an agency before
he or she becomes eligible for
promotion varies widely from three to
eight years.* This time period, or
eligibility criteria, applies irrespective
of the police member’s previous rank,
job knowledge, skills, ability or
education.

This lack of recognition of prior
police service between police
agencies leads to some anomalous
results. For example, | am aware of
a municipal police officer in British
Columbia who had, at one point in
his career: seventeen years total
police service including ten years in
a major Canadian metropolitan police
agency, significant acting
supervisory experience, a bachelors

degree in criminology, a masters
degree in public administration, and,
was a doctoral degree candidate in an
area of study related to policing.
Notwithstanding this police officer's
considerable experience and expert
status in the field of public
administration, the police officer was not
considered eligible for a first level
supervisory position because the officer
had not completed eight years of his
police service with the police agency
at which the officer was presently
employed. Unfortunately, this is not an
isolated case. Other examples exist.

The Arguments

The reasons for requiring a police
officer to spend a significant period of
time within an agency at the entry level
before being considered eligible for
promotion have proven to be somewhat
elusive. In fact, the rationale supporting
eligibility criteria based on service within
a specific agency are not often found
written in policy, but rather, are a part
of the workplace cutture and usually

continued on page 6



only exist verbally. As far as can be
determined anecdotally, the common
themes supporting the service criteria
within a specific department are: 1)
loyalty; 2) a need to get to know a
specific geographic policing area; 3)
a need to become indoctrinated in the
agency’s culture; and 4) protection for
senior members from being passed
over for promotion. | propose to deal
with each of these issues.

Loyalty

All organizations hope to foster
loyalty on the part of employees. The
development of loyal employees is a
component of any good management
strategy. However, there are inherent

difficulties in attempting to define or

measure loyalty. By way of example,
consider the following. Police officer
A and police.officer B are equally
qualified and apply to a local police
agency. Police officer A is hired as
there is only one opening and she
applied to the agency first. There are
no further openings at the local
agency for the foreseeable future, so
B accepts an offer from another police
agency. After five ysars the local
agency has an opening and B moves
to the local police agency. Who is
more loyal? Is A more loyal than B
because she has been at the agency
longer? Is B more loyal to the local
agency because she had a choice
between police agencies and chose
the local department? Moreover, who
is to be the judge of loyalty and on
what basis? There are no clear
answers to these questions. While
loyalty is important, it ought not to be
used to keep people out, nor should it
be used as a barrier to hold back
dedicated and qualified members of
an organization.

Geographic Knowledge

At first blush, requiring police
officers to have geographic knowledge
of the area in which they police sounds
like a reasonable suggestion.
However, one must consider if it will
take eight years, or even three, to gain
sufficient knowledge of one’s working
area to be effective. Further, the
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RCMP, a police organization
recognhized worldwide for its
professionalism and effectiveness,
routinely moves its personnel from one
geographic region to another. Senior
constables, corporals, sergeants, and
staff sergeants in the RCMP are not
stripped of rank and pay-scale and
returned to the role of junior constable
simply because they have been moved
to a new location. Nor are they required
to wait a set time period within a
geographic area prior to becoming
eligible for promotion. To the contrary,
these members are expected to draw
upon the knowledge and skills they have
gained as experienced police officers
to adapt to the new challenge quickly
and effectively. Becoming familiar with
one’s area of responsibility is important
in policing, but it is information easily
learned on the job. Itis arguable that
three years, let alone eight, are required
to become an effective police officer in
terms of getting to know a community.

Agency Culture

Here it is suggested that a police
officer must work within a police agency
a certain number of years to be
indoctrinated or socialized as to how
people interact and to learn how “things
are done” within that organization. In
short, most police officers want the
chance to assess individuals new to the
police agency for their ability to “get
along” or “fit” into the dominant cuiture
before the new person becomes eligible
for promotion. This is a valid and
important concern. It can have an
impact on overall morale and the ability
of a supervisor to supervise and lead.
Nevertheless, this concern is more
properly addressed through the hiring
process and an appropriate probation
period rather than by barring otherwise
qualified members of an organization
from promotional competitions.

Fear of Being Passed Over

Some police officers feel that the
eligibility requirement based on service
in a specific agency is required to
protect those who began their careers
in the agency from being passed over
for promotion in favour of members who

have more diverse police
backgrounds. The primary concern
seems to be that police officers in mid-
size and smaller departments will not
be able to effectively compete for
promotion with a colleague who has
prior experience with a larger police
agency. There is no doubt that this is
a legitimate concern and is honestly
held by many. However, no evidence
has been cited to support the notion
that prior experience in a larger police
agency will give a candidate an
advantage in promotional
competitions. But eveniif it could be
shown that some advantage was
gained through prior experience, could
this legitimately be used to justify
erecting barriers to prevent otherwise
skilled and qualified members of a
police department from simply
competingin a promotion competition?
After all, is it not the objective of a
promotional processes to identify and
select the most qualified candidate(s)
for the job?

The Challenge

In a recent study,’ the B.C. Police
Commission fooked at the reasons
experienced police personnel leave
police agencies and policing careers.
The Commission found that one of the
top four reasons experienced police
officers leave policing is frustration with
promotional policies, and specifically,
barriers to promotion®. Moreover, the
Oppal Commission, in an exhaustive
review of policing in British Columbia,
concluded that “[t]he promotion
method has falien into
disrepute...There is a perception that
promotion is arbitrary, political and a
perpetuation of the old boys’
network.”” While there have been
some improvements in promotional
policies in some police agencies,
eligibility and other promotional policy
criteria with no real connection or
nexus to job skill requirements, such
as lengthy police service within a
specific police department, still
permeate the promotional policies of
most agencies within the province.

The proper management of human
resources is one of the most important
tasks faced by today’'s police



administrators. Police budgets are
usually the largest single item in any
municipality’s annual expenditures.
Moreover, human resources are the
most costly component of all police
budgets with eighty to ninety percent
of virtually every police agency budget
going to wages. As the B.C. Police
Commission has pointed out, all areas
of the public sector are faced with
shrinking resources and therefore the
greatest value for the dollar spent must
be obtained.®? Consequently, it is
appropriate to concentrate efforts to
increase value on that part of the
agency in which the most money is
spent - human resources.

Stephen Covey and other experts
in the field of human resource
management and organizational
effectiveness,® espouse the need for
leadership and policy and procedures
that are effective and principle-based.
This means that, generally, an
organization’s policies and procedures
must be fair and demonstrably
connected to the needs of the
organization. More specifically,
promotional policies must be rationally
connected to the knowledge, skills and
ability one requires to do the job.
Further, promotional criteria should be
transparent (having accountability) and
focused on identifying the best overall
candidate. Eligibility criteria should not
be used to exclude otherwise qualified
members of an organization from
competing for promotion. Requiring
police experience within a specific
police agency, as opposed to simply
requiring police experience, often
results in qualified and dedicated
individuals being left out of
consideration for promotion. This is
likely to result in promotional decisions
that are less than optimal in terms of
advancing professional and efficient
human resource management within
an organization.

To ensure that scarce resources
are not wasted and to help encourage
a healthy and effective organization, the
challenge for the current generation of
police managers is to further modernize
human resource management within
policing. This requires human resource
policies and procedures that are
principle-based, effective, efficientand

that will withstand external scrutiny.'®
Further, it is worth recalling that with
police agencies, as is the case with
all public sector organizations, the
primary responsibility is to the
taxpayer. In the case of police
managers, it is they who are trusted
to provide the best police service
possible given the available resources.

Endnotes:

'Time spent with the RCMP cannot be
transferred to the Provincial pension plan for
police. However, pension contributions to the
RCMP plan are returned to the member if his
or her pension has not vested.

2 There is one exception to this general
statement. Infrequently, it is possible for a
senior police administrator to move from one
police agency to another at the executive
level, and most often into the position of Chief
Constable. In these cases it would appear
that prior service and ability are recognized.
3 There are some rare exceptions to this rule.
Some municipal agencies will consider and
hire a candidate for Chief Constable who has
no pervious experience within the agency.
At least two municipal agencies have also
advertised senior manager positions outside
of their departments. However, these
situations are rare in terms of the overall
number of supervisory and management
positions within the province.

4 The average amongst the B.C. Municipal
Forces is 5 years. If Victoria, Saanich, Oak
Bay and Esquimalt, the agencies with the
highest seniority eligibility requirements (7 or
8 years) are excluded, the average drops to
4 years. The RCMP requires 7 years service
before a member is eligible for promotion.

5. British Columbia Police Commission,
Retention of British Columbia’s Municipal
Police Officers: An Examination of Reasons
for Leaving, Summary Reportby Kim Polowek
(Victoria, B.C.: B.C. Police Commission, 1996).
8 Ibid, at 2 and 8.

7. British Columbia, Report of the Commission
of Inquiry on Policing in British Columbia
(Victoria: Queen’s Printer, 1994)
(Commissioner: Mr. Justice W.T. Oppal) vol. 1
at xix.

& Supra, note 5 at 1.

o See generally, Stephen Covey, Principle
Centered Leadership (New York: Simon &
Schuster, 1990), Shimon Dolan & Randali
Schuler, Human Resource Management, The
Canadian Dynamic (Scarborough: Nelson,
1994), and David Whetten & Kirr; Cameron,
Developing Management Skills 3° ed. ( New
York: HarperCollins College Publishers, 1995).
0. Failure to meet this challenge could result
in change being imposed from outside
policing. Untii now no police officer has
formally challenged promotional eligibitity
criteria based on service with a specific
agency. However, such policies may be
contrary to the mobility rights guaranteed

under s. 6 of the Charter of Rights and
Freedoms: see Mia v. British Columbia
(Medical Service Commission) (1985), 61
B.C.L.R. 273 (S.C.) in this regard. Also, with
amendments to the Police Actcoming into force
in July of this year, one may now make a
service or policy complaint to the Police
Complaints Commissioner where there is
evidence to suggest that a policy or practice
of a municipal police agency results in an

inappropriate use of police resources.

Operational Notes

R. v. Cook(1 October 1998) Reg. No.
25852 (S.C.C.).

The accused was arrested in the
United States by U.S. authorities pur-
suant to a warrant issued in connec-
tion with a Canadian extradition re-
quest following a murder committed in
Canada. The accused was read his
Miranda rights upon arrest and said he
understood those rights. When taken
before a United States Magistrate, the
accused indicated that he wanted a
lawyer appointed for him, but he did
not see or contact a lawyer prior to his
interrogation by the Canadian detec-
tives. Canadian police who interviewed
the accused did not ask the U.S. au-
thorities if the accused had requested
a lawyer and, indeed, informed the
accused of his right to a lawyer in a
confusing and defective manner sub-
sequent to asking the accused a se-
ries of background questions. The ac-
cused gave a statement in which he
denied having committed the murder.
Attrial, the Crown sought a ruling which
would have permitted it to use this
statement to impeach the accused’s
credibility. On a voir dire, the defence
alleged that the statement was ob-
tained in breach of s. 10(b) of the Ca-
nadian Charter of Rights and Free-
doms and sought its exclusion under
S. 24(2). The trial judge found that the
statement was admissible, notwith-
standing the Charter breach, for the
limited purpose of impeaching the
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accused’s credibility in cross ex-
amination. The accused was convicted
and his appeal to the Court of Appeal
was dismissed. The issues on appeal
included whether the Charter applies
to the taking of the accused’s state-
ment by Canadian police in the United
States in connection with their investi-
gation of an offence committed in
Canada for a criminal prosecution to
take place in Canada. The Court held
that Charter applied to the actions of
the Canadian police in interviewing the
accused in the United States and its
application does not interfere with the
sovereign authority of the U.S.

R.v. M. (M.R.) (26 November 1998)
Reg. No. 26042 (S.C.C.)

The Court found that a student’s
right to be free from unreasonable
search and seizure under s. 8 of the
Charter was not violated when a vice-
principal searched the accused for
drugs in the presence of a police of-
ficer. Warrants are not, therefore, re-
quired by school officials to conduct
searches of students. The Court did
note however, that school officials (1)
must have reasonable grounds to be-
lieve that school regulations or disci-
pline has been breached and a search
will provide evidence of the breach; (2)
they are in the best position to assess
the information in a particular school
and when it provides sufficient grounds;
(3) reasonable grounds can be based
on information from a student that is
considered credible, personal observa-
tions, several sources of student infor-
mation; (4) the nature of the informa-
tion and credibility of the sources must
be assessed in the context of a par-
ticular school; (5) the search itself must
be reasonable and appropriate under
the circumstances that exist and
based on the nature of the breach; and
(6) the intrusiveness or extent of the
search will depend on the gravuty ofthe
suspected breach.

R. v. Creswell (No. 1) (21 January
1998) Van. Reg. CC970285 (B.C.S.C.)

Accused charged with numerous
offences under the then Narcotic Con-
trol Actin relation to financial transac-
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tions at a currency exchange run by
police in downtown Vancouver. The
accused argued that the currency ex-
change was run illegally in that the
police were knowingly possessing pro-
ceeds of crime and they did not com-
ply with the laws regulating exchanges.
The police argued they had no intent,
there was no other investigative alter-
natives and that they did not have to
comply with the law because they had
Crown immunity. The Court found that
the police had no immunity from pros-
ecution when breaching the criminal
law and their activity was illegal.

R. v. Creswell(No. 2) (1 April 1998)
Van. Reg. CC970285 (B.C.S.C.)

Accused charged with numerous
offences in relation to financial trans-
actions at an undercover currency ex-
change run by the RCMP. Accused
sough disclosure of legal opinions pro-
vided to the investigators before and
after the project was initiated. Crown
argued the opinions were protected by
solicitor-client privilege and not sub-
ject to disclosure. The Court found that
solicitor-client privilege did exist be-
tween the police and its own legal ad-
visors, however, it was waived in this
cased because the advice was relied
upon to conduct the project. The Court
did not find that the advice was sought
to facilitate a crime thereby vitiating
the privilege under the future crime ex-
emption.

R. v. Baker Victoria Registry (B.C.
Prov. Ct.)

The Court upheld the constitutional
validity of s. 810.2 of the Criminal Code
which permits a judge to issue an (an-
ticipatory) Peace Bond before an of-
fence has been committed. Section
810.2 directs a judge to issue an an-
ticipatory peace bond if there is infor-
mation from a person that she or he
has reasonable grounds to fear that
the defendant will commit a serious
personal injury offence. In this case
an anticipatory peace bond was up-
held against an individual who was ar-
rested the same day he finished a
seven year sentence for several sexual
and firearms offences.

R. v. Khatchadorian (7 August 1998)
Van. Reg. CA022367 (B.C.C.A.)

West Vancouver P.D. and
Squamish RCMP attended a noisy
house party. While police were speak-
ing to the person in charge of the resi-
dence, one officer noted the accused
appeared to be attempting to interfere,
questioned the authority of the police
to be at the residence and then began
dissuading persons around the house
from leaving the party. At the request
of the person in charge of the resi-
dence, the officepbegan to shut the
party down, but the accused persisted
in interfering and he was-arrested for
breach of the peace. Upon searching
the accused the police found several
flaps of cocaine. The accused argued
he was unlawfully arrested, making the
search improper and the evidence in-
admissable. The Court found that po-
lice officers were engaged in activities
to preserve the peace. The Court
stated at p. 6 that “a police officer is
entitled to make a lawful arrest of
someone who is engaged in a breach
of the peace or who is anticipated may
shortly engage in such activity.” Fur-
ther, a reasonable search incidental to
an arrest is lawful.

R. v. Lal(22 October 1998) Van. Reg.
CA023104(B.C.C.A)

Accused stopped by police while
driving a car in an area under police
protection. The accused provided his
licence and insurance documents to
police. Officers were informed that the
occupants of the vehicle were consid-
ered to be armed and dangerous, as
well as being linked to an individual
believed to be involved in the murder of
three people. Eventually the accused
was asked to step out of his vehicle,
and a search found a gun in his waist
pack. The accused argued the police
did not have grounds to arrest or search
him, and the evidence was inadmiss-
able. The Court found that the officer
had articulable cause to stop and
search the vehicle based on the suffi-
ciently reliable information he had been
provided and the circumstances sur-
rounding the murder cases.



